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United States District Court,
D. Massachusetts.

Aracelis FEBUS, on behalf of herself and all other
persons similarly situated, Plaintiffs,
V.
Joseph GALLANT, individually and in his official
capacity as Commissioner of the Massachusetts De-
partment of Public Welfare, Defendant.

Civ. A. No. 94-30220-MAP.
Oct. 13, 1994.

Public assistance recipient who received notice
of termination of benefits following computer
search of welfare recipients of neighboring states
moved for preliminary injunction to prevent termin-
ation and certification of suit as class action. The
District Court, Ponsor, J., held that: (1) certification
of matter as class was proper; (2) termination no-
tices were unlawfully vague; and (3) issuance of
preliminary injunction was appropriate.

Granted.
West Headnotes
[1] Federal Civil Procedure 170A €189

170A Federa Civil Procedure
170All Parties
170AI1(D) Class Actions
170A11(D)3 Particular Classes Represen-
ted
170Ak189 k. Welfare and socia secur-
ity claimants. Most Cited Cases
Suit by public assistance recipients who re-
ceived notice of termination from Massachusetts
Department of Public Welfare based on computer
match with recipients of assistance from neighbor-
ing states was properly certified as class action giv-
en that 600 class members satisfied numerosity re-
guirement, central questions of law and fact were
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common to class, representative's claims were rep-
resentative, and representative would adequately
protect interests of class. Fed.Rules Civ.Proc.Rule
23,28 U.S.C.A.

[2] Constitutional Law 92 €=4116

92 Constitutional Law
92XXVII Due Process
92X XVII(G) Particular Issues and Applica-
tions
92XXVII(G)5 Socia Security, Welfare,
and Other Public Payments
92k4116 k. Proceedings in general.
Most Cited Cases
(Formerly 92k278.7(3))

Public Assistance 316E €~=56

316E Public Assistance
316El Programsin General
316Ek51 Administrative Proceedings
316Ek56 k. Notice and hearing. Most
Cited Cases
(Formerly 356Ak41/4)

Public assistance termination notice violated
due process and governing federal regulations by
merely stating that “you and/or a household mem-
ber are living outside of Massachusetts and do not
intend to return soon”; notice failed to provide re-
cipient with adequate basis to contest termination
of benefits. U.S.C.A. Const.Amends. 5, 14; 7
C.F.R. 8 273.13(8)(2); 42 C.F.R. § 431.210; 45
C.F.R. § 205.10(a)(4)(i)(B).

[3] Injunction 212 €-1092

212 Injunction
21211 Preliminary, Temporary, and I nterlocutory
Injunctions in General
21211(B) Factors Considered in General
212k1092 k. Grounds in general; multiple
factors. Most Cited Cases
(Formerly 212k138.1)
Party seeking preliminary injunction must
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show: probability of success on the merits of the
claim; danger of irreparable harm; balance of hard-
ship in moving party's favor; and furtherance of
public interest.

[4] Civil Rights 78 €=21457(7)

78 Civil Rights
78111 Federal Remediesin General
78k1449 Injunction
78k1457 Preliminary Injunction
78k1457(7) k. Other particular cases
and contexts. Most Cited Cases
(Formerly 212k138.66)

Injunction 212 €~51281

212 Injunction
2121V Particular Subjects of Relief
2121V (G) Socia Security, Welfare, and Oth-
er Public Payments
212k1281 k. In general. Most Cited Cases
(Formerly 212k138.66)

Massachusetts Department of Public Welfare
was preliminarily enjoined from terminating public
assistance grants after issuing misleading notice
that terminations resulted because recipient or
household member were living outside state; notice
did not allow defense, danger of harm to recipient
from termination was immediate and severe, and er-
roneous terminations did not further the public in-
terest. U.S.C.A. Const.Amends. 5, 14; 7 C.F.R. §
273.13(a)(2); 42 C.F.R. § 431.210; 45 C.F.R. §
205.10(a)(4)(i)(B).

*45 Allen G. Rodgers, Mass. Law Reform Institute,
Boston, MA, J. Paterson Rae, Western Mass. Legal
Services, Inc., Holyoke, MA, Patti A. Prunhuber,
Western Mass. Legal Services, Northampton, MA,
for plaintiffs.

James S. Whitcomb, Asst. Atty. Gen., Springfield,
MA, for defendant.

MEMORANDUM AND ORDER REGARDING
PLAINTIFF'SMOTIONS FOR CLASS CERTIFIC-
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ATION AND PRELIMINARY INJUNCTION
(Docket Nos. 3 & 4)
PONSOR, District Judge.

Counsel for the parties appeared before this
court on October 12, 1994 for hearing on plaintiff's
motion for preliminary injunction. This memor-
andum addresses only two aspects of that motion:
the request for class certification and the motion for
an injunction prohibiting the termination of public
assistance benefits to persons who received a notice
of termination from the Massachusetts *46 Depart-
ment of Public Welfare (the “Department”) that in-
correctly and misleadingly informed the recipient
that their benefits were to be terminated because
“you and/or a household member are living outside
of Massachusetts and do not intend to return soon.”

[1] For purposes of this action and pursuant to
Fed.R.Civ.P. 23, this court has certified as a class
all recipients of benefits under any state or federal
financial assistance or benefit program in the Com-
monwealth of Massachusetts who have been, or
will be, sent a notice of termination, reduction or
denial as aresult of their being identified in a com-
puter match with another state that states that “you
and/or a household member are living outside of
Massachusetts and do not intend to return soon.”
The court finds that 1) the class is so numerous
(over 600 persons) that joinder of al members is
impracticable, 2) the central questions of law and
fact are common to the class, 3) the claims or de-
fenses are typical of the class, and 4) the represent-
ative party will fairly and adequately protect the in-
terests of the class. Fed.R.Civ.P. 23

[2] With regard to the motion for preliminary
injunction, the court finds as follows. Beginning in
the latter half of 1994, the defendant, Commission-
er of Public Welfare, issued notices of termination
containing the language quoted above to some 289
public assistance case recipients involving at least
604 individuals. The precipitant of these notices
was the Information Exchange Agreements that de-
fendant, Commissioner Gallant, entered into with
state welfare agencies from Connecticut, New

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.


http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78III
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1449
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1457
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=78k1457%287%29
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=78k1457%287%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212IV%28G%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=212k1281
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=212k1281
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDV&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=USCOAMENDXIV&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.13&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d86d0000be040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=7CFRS273.13&FindType=L&ReferencePositionType=T&ReferencePosition=SP_d86d0000be040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=42CFRS431.210&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=45CFRS205.10&FindType=L&ReferencePositionType=T&ReferencePosition=SP_afd00000c7532
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=45CFRS205.10&FindType=L&ReferencePositionType=T&ReferencePosition=SP_afd00000c7532
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0203906701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0196371101&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0231635801&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=PROFILER-WLD&DocName=0151761701&FindType=h
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR23&FindType=L

866 F.Supp. 45
(Citeas: 866 F.Supp. 45)

York, New Hampshire, Rhode Island, Vermont and
Maine. These agreements set in motion a computer
based data exchange to determine if welfare recipi-
ents in any of these states were “double dipping”,
i.e. unlawfully collecting benefits from Massachu-
setts and a neighboring state.

The computer program used by the Department
searched the public assistance benefit rolls of these
states to determine if the names and social security
numbers on the neighboring states welfare rolls
matched with those of persons receiving benefits in
Massachusetts. If the Department found a “match”
indicating that a recipient's name or social security
number appeared on the welfare rolls of another
state, and the individual was receiving benefits
from the Commonwealth, the Department began a
review process that in many cases led to that person
being sent a notice of termination of benefits. Al-
though the actual reason for issuance of the termin-
ation notice was the computer “match,” the reason
for termination provided in the notice misleadingly
stated that “you and/or a household member are liv-
ing outside of Massachusetts and do not intend to
return soon.”

This language is obviously very confusing, as
well as inaccurate. It fails to provide the welfare re-
cipient with an adequate basis to contest the termin-
ation of benefits and, for that reason, does not com-
port with the minimum requirements of constitu-
tional due process. See Henry v. Gross, 803 F.2d
757 (2nd Cir.1986). Moreover, the language used in
the notice does not meet the regulations promul-
gated under governing federal law. See 45 C.F.R. §
205.10(a)(4)(i)(B) (Aid to Families with Dependent
Children); 7 C.F.R. § 273.13(a)(2) (Food Stamps);
42 C.F.R. §431.210 (Medicaid).

The absurdity of the notice has been exquis-
itely highlighted by the affidavits submitted by
plaintiff. When the affiants, all welfare recipients,
contacted the Department with clear documentary
proof of current residence in Massachusetts, they
were informed (for the first time) that this docu-
mentary evidence was irrelevant since the “real”
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reason for termination was the computer match.

The harmful impact of this misleading notice
has been exacerbated by the fact that, as plaintiff's
evidence shows, in a significant number of cases
the termination notice was not justified, i.e., the
supposed “match” produced a false positive. The
wrong people were being removed from the rolls.
The mere existence of an “open” welfare file on
one family member in a neighboring state was suf-
ficient to trigger issuance of a termination notice
for the whole family, even if the Massachusetts aid
recipient had moved long before and was no longer
receiving aid from that state. No effort was made
by defendant *47 to confirm actual duplication of
benefitsin two jurisdictions.

[3] The four requirements that a plaintiff must
demonstrate for the issuance of a preliminary in-
junction are: 1) a probability of success on the mer-
its of the claim; 2) the danger of irreparable harm;
3) the balance of hardship in plaintiff's favor; and
4) furtherance of the public interest. Associated
Builders v. Mass. Water Resources Auth., 935 F.2d
345, 350 (1st Cir.1991); Levesque v. State of
Maine, 587 F.2d 78, 80 (1st Cir.1979).

[4] Based on the findings above, the court must
conclude, at least with respect to the initial notice
sent out by the Department, that the plaintiff has
met this standard. It is apparent that the termination
notice discussed above does not give plaintiffs no-
tice sufficient to allow a meaningful defense
against the Department's impending action. Myriad
cases establish defendant's obligation in this regard.
See, eq., Henry v. Gross, 803 F.2d at 767.
Plaintiffs have therefore demonstrated a high prob-
ability of success on the merits of their case as to
this inadequate notice.

The danger of harm is immediate and severe,
since an erroneous computer match may result in
the complete termination of benefits to the recipient
and his or her family members. Plaintiffs’ affidavits
confirm that this fear is not hypothetical. The pos-
sibility of an oral clarification (assuming the recipi-
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ent is able to contact a welfare worker) and the ex-
istence of an appeals procedure are not enough to
undo the mischief caused by the defective notice.

At the same time, the court is not convinced
that the additional administrative tasks that the de-
fendant will have to carry out are comparable to the
hardships that will befall recipients whose benefits
are terminated. Nor will the public interest be
served by removing proper, needy recipients from
the public assistance rolls because of inadequate
and misleading notice.

For the foregoing reasons the court has, by sep-
arate order, issued a preliminary injunction. Noth-
ing in this order isintended to require the defendant
to pay back lost benefits. Similarly, this order is not
directed at welfare recipients who may have re-
ceived, or will receive in future, a notice containing
language that fairly and accurately states the reason
for termination. The issue of defendant's obligation
with regard to future terminations based on com-
puter “matches” will be discussed in a separate or-
der.

The court has carefully considered defendant's
suggestion that persons already terminated as a res-
ult of the defective notice simply be re-noticed,
without reinstatement, and has rejected the proposal
for several reasons. First, re-notification may not be
sufficient to insure that eligible persons find their
way back onto the rolls. Their confusion may only
be worse compounded. Second, Foggs v. Block, 722
F.2d 933 (1st Cir.1983), rev'd on other grounds sub
nom., Atkins v. Parker, 472 U.S. 115, 105 S.Ct.
2520, 86 L.Ed.2d 81 (1985), is inapposite. The
court is not ordering back benefits, and the state
will not be prevented from promptly initiating prop-
er termination procedures against ineligible per-
sons. Third, it may not be assumed that persons ter-
minated to date via the improper notice have, by
not objecting, impliedly conceded their ineligibil-
ity. The defendant's notice was so misleading that
any inferences of this sort would be pure specula-
tion.
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It is So Ordered.

ORDER CERTIFYING CLASS

It is hereby Ordered that this action shall be
maintained and is hereby certified as a class action
on behalf of the following class: all recipients of
benefits under any state or federal financial assist-
ance or benefit program in the Commonwealth of
Massachusetts who have been, or will be, sent no-
tices of termination, reduction or denial as a result
of their being identified in a computer match with
another state as receiving public assistance benefits
in two different states, when their pretermination
notice stated as the reason for possible termination
that “you and/or a household member are living
outside Massachusetts and do not plan to return
soon.”

D.Mass.,1994.
Febusv. Gallant
866 F.Supp. 45
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